








RCRA § 8002(p) STUDY REQUIREMENTS

Several commenters objected to EPA’s proposal to remove seven wastes
from the Bevill exclusion. According to the commenters, all mineral
processing wastes should be excluded from reguiation under Subtitle C
until after a report to Congress is completed and & regulatory
deterpinatlion is made. (AMC 8:2) (ASR 31:11) (DPT 14:6-7)

Two industrr commenters argued that EPA has failed to satisfy the
Congressional mandate to study all mineral processing wastes subject to
the Bevill exclusion. (DPT 14:6-7) (ASR 31:2-4, 11}

THE LOW HAZARD CRITERION

Two commenters expressed a general objection to the low hazard
criterion., (ZCA 4:1-2) (AMC 8:2-3)

Two industry commenters argued that the use of Method 1312 was
inappropriate. (ALS 24:3) (ASR 31:8-10) One commenter objected because
the use of Method 1312 was neither noticed for public comment nor
promilgated in a final rule. The second commenter stated that Method
1312 is a towicity test, not a determination of hazard and scated that
toxicity should not be a limitation on the scope of special study
wastes. (ASR 31:4, 8-10)

Two commenters expressed concern that the Bevill status of waste streams
relied solely on only one sample of waste from each of two currently
active facilities. (ALS 24:3) (BAL 19:3)

An industry commenter criticized the statistical methodology from EPA’s
hazard analysis, contending that derivation of confidence intervals
based only on three data points does not represent proper application of
statistics. {(ASK 31:9-11)

An industry commenter opposed the use of total chroemium in the low
hazard test. (KEM 30:1)

THE HIGH VOLUME CRITERION

Two industry commenters expressed general dissatisfaction with the high
volume criterion. (AMC B:2-3) (ZCA 4:1-2)

A commenter opposed separate liquid and solid threshold figures for the
high volume cut off, arguing chat the September 1 Final Rula does not
account for those waste streams that may be managed either as a solid or
ae & liquid, specifically discussing furnace off-gas solids from
elemental phosphorus production. (IMA 22:5)

EPA responds that the Bevill criteria establishad in the September
1, 1989 rulemaking are not open for comment ln conjunction with this
rulemaking. EPA notes here, however, as it has in the preamble to
today’'s final rule, that because the waste stream ls generated as a
solid at the majority of facilities where ir is generated, EPA's
pogition is that the waste of {interest is most appropriarely conaidered
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a solid. 1In those cases where the waste is managed ar a siurry. the
solids entrained within, and subsequently settled from, the siurry has
been used in the evaluation of this waste’'s compliance with the high
volume and low hazard criteria.

One commenter expressed concern ovar the basis for escablishing the high
volume thresholds, specifically disagreelng with the use of commercial
facilicies for comparison purposes, disaggregation of waste streams, and
the separate volume criteria for liquid and aolids. (ASR 31:3-6, 11)

One commenter argued that the Bevill exclusion should be interpreted so
as to apply to mineral proceasing wastes generatsd by axisting pilot and
other less than commercial scale processes that, if pursusd, would
generate high volume wastes. (TFI 21:27-28)

MINERAL PROCESSING DEFINITION

One {ndustry commenter opposed EPA’'s use of the definition of "solid
waste," claiming it {s too broad and was vacated ln the AMC opinion.
(ASR 31:4-5)

A commenter stated that L{f the character of residuals is determined by
the nature of the Bevill material, the reaidual should also be excluded.
{DGC 6:7-8)

The commenter argued that the liquid streams which reault from
subsequent use and reuse of "process wastewater” should be regarded
simply as residuals of a Bevill-exempt waste that rstaln the exempt
status of the parent stream. According to the commenter, the residual
streams at Great Plains are not the result of "treatment” of the process
wastevater as much as they are the product of further use. The
commenter contended that the Bevill Amendment neither raquiras nor
supports distinguishing between the status of the parent "process
wastewater" stresm and the reaiduals, particularly where the hazardous
constituents present in the residuals are contributed solely by the
exempt parent stream. Process wastewater and streams resulting from
reuse of that material are process waters rather than wastes. Treating
the "residual use and reuse" streams as having the aame exempt startus as
process wastewater, the coumenter argued is consistent with EPA's prior
position that "it {s not environmentally beneficlal to create a
situation in which treating a wvaste for recovery of useful materials 1s
subject to Subtitle C regulations whereaa disposal of the untreared
wastes would be exempt from RCRA." (DGC 6:7-8)

One commenter presented the process description of a firm, doubting ic
satisfied the finalized definition of mineral processing. The commenter
asserced that the acid leaching or "activation” process may not gualify
as a beneficiation procesa or an exempt mineral processing step. (MIS
3:1-3)

EPA responds chat Lt has carefully reviewed the comment concarning
the activated clay plant and concluded that the information provided
indicates that the clay-activation process deacribed qualifies as a
beneficiarion operatrion. As discussed in the preamble to the September 1
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H Final Rule (54 FR 36593, 36618-36619%), EPA recognizes »cid washing and j ? a I ?.
E acid dissolution as beneficiation activities In addition. the i qs ? -
" information provided indicates that the activation operations do not S>3 %'
L result in the destruction of the ore. § : =
i - g‘:’! '
{ 6.0 RELATED RCRA ISSUES a §'

LAND DISPOSAL RESTRICTIONS (LDRs) ISSURS

The commenter axpressed concern that promulgating LDRs that bescame
effective bafore the commenter could obtain an assessment from EPA as to
the protectiveness of underground injection faciliti{es would preclude 1
the underground injection disposal of high volume "chleride-ilimenite”
process wastes (over 1,400,000 and 600,000 annual tons at two plants)
because of timing considerations and "procedural defaulct,” rather than
an affirmative determination of whether the underground injection
facilities are envirommentally protective. (DPT 14:7)
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. The commenter argued that the Agency should specifically evaluate the
anvironmental protectiveness of the waste management facllities at each
of 1ts three plants. Accerding to the commenter, this would delay che
applicability of RCRA LDRs until EPA determines whether such wsastes .
should be covered by RCRA Subtitle C or Subtitle D. The commenter plans i
to continue with {ts program to eliminate the use of surface
impoundments, including double-lined impoundments, for the receipt of
these streams and submit a "no-migration” petition for each of its
affected underground injectlon facilities. (DPT 14:9)

- An Industry commenter contended that if the EPA persists in consldaring
the commenter’s waste streams as "mineral processing” streams, the
volume of these "newly identified* waste srreams is so large, thac EPA
must evaluate the available "national capacity” to handle these streams.
According to the commencer, there may be insufficient "national
capacity" for these high volume wastes and a "two-year national
variance” would clearly be justified. The commenter argued this
variance would enable the commenter to demonstrate to EPA che
environmental protectiveness of its waste management practices through
the submission of "no-migration" petitions. (DPT 14:10}

The Agency has carefully reviewed the cthree comments. The Agency
believes that these comments are not pertinent to the Bevill status of
the waste streams, which is derermined by the criteria established in
the September 1 final rulw., [hese comments present Lssuss that will be
addressed in a land disposal restriction treatment standards rule.
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DELINEATION BETWEEN BEVILL MINERAL PROCESSING WASTES AND BEVILL UTILITY WASTES

. Two commenters argued that the rule should clarify that the withdrawal
. of coal gasification process wastewater from the Bevill exclusion doss
| not apply to electric utility power plants that utilize gasification
technology. (PEP 10:1) (FPL 11:1)
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E . Even if EPA determines that the various process water streams [rom coal
gasification are not within the scope of the Bevill exclusion, the
commenter argued that they should not be subject to regulation under
Subtitle C in the near future according to the commenter. coal
gasification process wastes have been determined by EPA to be within the
scope of the Bevill Amendment’'s exclusion for "utility wastes", and thus
are released from Subtitle C regulations until after EPA has studied and
issued a Report to Congress on such wastes. (DGC 6.7-8)
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3 j In response to these comments, EPA notes that it agreas with two
of the commenters that this rulemaking does not apply to electrie
utility plante that utilize coal gasification techmology. Wlth respect L
to the one commercial gaaificatien facility (DGC), EPA notes that the
utility waste exemption applies to ash and not to process wastewater.
1 As indicated in 1987!, EPA belleves that both the utility waate
exemption and the Bevill waste exemption apply to ash generated by the
Dakota Gasification facility. EPA plans to study this facility and the
ash it generates in the Mineral Processing Waste Report to Congress and
subsequently make a Regulatory Determination. Because the study
requirements sstablished for utllity wastes and mineral processing
wagtes by RCRA Sections 8002 (n) and {p), respactively, are essentially
equivalent, the Regulatory Determination will establish the permanent
status of this waste with respect to both exclusions.

CONSISTENCY WITH OTHER EPA POLICIES

. The commenter argued that certain positions taken by EPA in the recent
proposal may be counter-productive to the objsctives of RCRA and other
environmental laws and rulea. One of the basic objectives of RCRA,
according to the commenter, is the recovery of valuable materials from
s0lid waste [Sec. 1003{a) (1l1)]. The commenter contended that this is
already being accomplished with a high degree of efficiency within tha
phosphate fercilizer induatry by recirculating process water. (CFI 29:1-
2)

. The commenter argued that the second environmental objective which 1is
satisfied by the recirculation of process water in the phosphate
fertillzer industry is the minimization of ground-water resource
consumption. The rules of the local water management district require
the "ucilization of lowest quality water available which is technically
and economically feasible for the permittee’s use". According te the
commenter, current ground water consumption is & percent of what would
be required if recirculstion were not practiced. (CFI 29:2)
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. Two copmenters argued that the Dakota Gasification plant was designed to
reuse procesa waters to the greateat extent possible. According to the
commenters, if the process wastewater were disposed direccly rather than
reusing it for cooling, trace metals {n the liquid would not be

'Memorandum from Marcia E. Willlams, Director, EPA Office of Solid Waate
to Robert L. Duprey, Director, EPA Region Vi1l Waste Management Oivision,
F September 15, 1987, discussing the Bevill status of waste streams from coal
i gasification.







